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Study Guide for Sources on “Proposed Solutions to the Agunah Crisis”

A. Forcing a Get due to Marital Incompatibility

Notice that the Gemara says that a wife cannot be compelled to live with her husband if she cannot
stand him (source 1). Rambam and Tosafot disagree as to what can be done in such a case
(sources 2 and 3). The Geonim made an enactment that lasted for over 500 years that in such a
case a husband can be compelled to give a get (sources 4-5). Note the stated reason for this
enactment (source 4). There is a debate whether this enactment continued to be in force (sources
6-8). In what cases does Rosh state we would still compel (source 8)? How does Shulkhan Arukh
rule (source 9)?

Upshot: What compelled this responsiveness from the poskim? What are the halakhic
impediments to this solution? What are the practical impediments to this solution?

B. Conditional Marriage

Can Kiddushin be made conditional? (source 10). What are the problems when such a kiddushin
is followed by nissuin (source 11-12)? Are the possible ways around this? What is the ruling of
Rema regarding a conditional marriage to avoid a yibbum situation (source 13)? Why may this not
be relevant to a case of an aggunah? What are R. Dovid Tzvi Hoffman’s objections (source 14)?
Are they halakhic or policy, and do you think they can be addressed? What do you think of the
solution he offers in the final paragraph? Read through the summary of attempts to use
conditional marriage to solve the aggunah crisis (source 15). Are the objections made based on
policy or halakha? Pay particular attention to section 7 — how was the issue of possible waiving of
the condition deal with? How was the concern of “fornication” dealt with (section 13)? What was
Rav Kook’s position (section 7 and 8)? How would the policy issues play out today?

C. Hafka'at Kiddushin — Annulment

Look at the Gemarot that speak about annulment (sources 16-21). There are two categories —
those that are annulled from the get-go and those that are annulled retroactively. How may
annulment function differently in these cases? (See sources 22 and 23). What is common to all the
cases of retroactive annulment? (See sources 25-27). Annulment was used after the Talmudic
period (source 28). What type of bet din was required for this (source 29)? Was everyone
comfortable using annulment (source 29-31)? Were these cases of retroactive annulment (source
28-30)? Rema suggested retroactive annulment (source 32). Is this case directly applicable to
aggunah? How did this solution play out in modern times (sources 33-35)? Was the opposition
halakhic or policy-based?

D. Assigning a Get

What are possible problems with immediately after the kiddushin assigning a get to be written?
(sources 36-37). How did Rav Henkin attempt to address this (source 38)? Would this work?
How else was this addressed in similar attempts, and what were to objections (source 39)?

E. Forgoing Kiddushin

Would it be permissible to forgo kiddushin? What would be the policy and halakhic
considerations here? (source 40).

F. Recent Proposals

See recent proposals regarding this crisis (sources 41-42 and appendix). How are these better than
similar proposals in the past?
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D. Assigning A Get
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E. Forgoing Kiddushin
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F. Recent Proposals

41. The Tragedy of Agunah — A Proposed Solution
Rabbi Shlomo Riskin
JOFA Journal, Summer 2005

In a theoretical discussion relating to present day enactments concerning marriage, Chief Rabbi
Yitzhak Halevi Herzog (1888-1959) wrote as follows:

And this (precedent of the Austrian women) might have halakhic ramifications even in our day.
Indeed it could be applied where the husband is obligated by Torah law to grant his wife a divorce,
but he refuses to comply with the law, and the woman may have received a civil divorce in a non-
Jewish court, but that does not help according to Torah law, and she remains an aggunah forever.
In such a case the court has the authority to uproot the betrothal, and to rule according ot the
principle that a man betroths a woman with the understanding that he has rabbinic approval. Even
though Hazal (rabbinic sages) did not cancel the marriage in such cases in the past, this was
because they were authorized to use physical force, or at least to impose a ban or
excommunication, which is not the case in our day where these are forbidden (Tehukah LeYisrael
al pi Hatorah, vol. 1, p. 78).

We are now faced with a world-wide problem of women unable to attain their freedom from
recalcitrant husbands who unfairly utilize halakha to hold up their wives for ransom and prevent them from
marrying. The Chief Rabbinate in Jerusalem should adopt an enactment stipulate that, if a religious court
orders a husband to divorce his wife, and he refuses to do so even after sanctions have been imposed upon
him, then a special court will be established with the authority to cancel the marriage and free his wife to
remarry.

Indeed, even as this article is being written, MK Orit Noked of the Labor Party is preparing a
special law before the Israeli Knesset calling for the nullification of the worth of the betrothal ring — and
therefore the annulment of the marriage — in any instance in which the husband still refuses to give his wife
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a get after a recognized religious court has ordered him to do so. A respected Israeli jurist, Berakhiyahu
Lifshutz, and I maintain that the Knesset today acts in place of the city councils of Jewish communities
throughout the Middle Ages, whose enactments were considered to have the force of the enactments of the
Great Sanhedrin! (Editor’s note: this proposed legislation has unfortunately since been defeated.)

There is little need to worry that allowing for the dissolution of a marriage without a get would
lead to a devaluation of the sanctity of the institution of marriage. The proposed enactment would apply in
the most extreme cases of a recalcitrant husband. Moreover, it is likely that the actual implantation of
hafka’at kiddushin will rarely be necessary. The mere threat of hafka’at kiddushin — and with it the release
of the woman from her marital chains — would deprive the husband of the strangling hold tha the has over
his wife, and should suffice to convince him to free her from the marriage with a valid get.

42. REVIEW ESSAY: An Unsuccessful Defense of the Beit Din of Rabbi Emanuel Rackman:
The Tears of The Oppressed by Aviad Hacohen

Michael J. Broyde, Edah Journal 4:2 (2004), pp. 15-18

Can There Be Solutions to the Agunah Problem?

In truth, the agunah problem is most likely—at its core—insoluble in a global manner because marriage as
a private law matter subject to dissolution only with the consent of the parties is part of the structure of
Jewish marriage law. This reviewer has dealt with this issue at some length elsewhere, in a manner that
makes it clear that solutions grounded in a global recasting of Jewish marriages will encounter fatal
problems by definition, and we need not repeat those arguments here.

Any effort to craft a remedy must begin with a number of observations concerning potential solutions.
First, solutions that incorporate secular law into the workings of Jewish law in a mandatory way should be
sought only if they have the support of vast segments of the Orthodox community, since it is patently
unethical (and a violation of halakhah) to impose one’s understanding of a disputed Jewish law matter on
another person or group through the use of secular law. In the alternative, such legislation must have an
opt-out clause allowing those who disagree to decline to be governed by it.

Second, given the vastly different conceptions of the right to divorce found within the Jewish tradition and
the resulting disagreements in how to solve the aggunah problem, it is likely that the only solution that has
the true possibility of “solving” the problem is one that recognizes the diversity of understandings found
within Jewish law and allows each community to adopt whatever solution it deems religiously acceptable.
But to prevent the religious posturing by spouses that comes with acrimonious divorce, such solutions have
to be spelled out prior to marriage and agreed upon by the parties. In the absence of such prior agreements
as to what the base rules are, contemporary Jewish law will not be able to impose a solution.

It is important to understand the impact of these two observations: just as there is diversity in the
understanding and application of the Sabbath laws, the family purity laws, the financial laws, and the
marriage laws of Judaism, there is diversity in the understanding of its divorce laws. And just as disputes
over the Sabbath laws, family purity laws, financial laws, and marriage laws of Judaism are (almost) never
resolved in a coercive manner (each community follows the halakhah as it understands it to be without any
coercive direction from other communities), the same should hold true in the area of divorce law. But when
the ground rules are not set at the outset, dispute resolution becomes much harder to accomplish in the area
of divorce law. The contest between the spouses in an acrimonious divorce matter causes many individuals
to misunderstand the norms of their community, either unintentionally or otherwise, and to seek a rule of
Jewish law which, while normative, does not reflect the understanding of the halakhah found within his or
her own community. Thus, every person involved in Jewish divorce can recount cases of one spouse or
another seeking resolution of a contested Jewish divorce matter in front of a beit din that one spouse or the
other believes is not representative of the Jewish law traditions of the community in which the res of the
marriage resided.
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Just as solutions to the problems of kosher food fraud cannot be predicated on the community’s agreeing on
a single standard for keeping kosher, the same must be true for rules related to marriage and divorce.
Individuals have the right and ability to discuss and agree in a halakhically binding way when and under
what circumstances they, and not anyone else, determine that their marriage should end; they can then write
a document directing their choice. There are a variety of models they can choose from, each grounded in
the classical Jewish tradition and its sources, or common contemporary practice, or even simply mutual
agreement of the parties. Once they reach such an agreement, it is binding on them and controls their end-
of-marriage dispute should they have one.

VI. A. Prenuptial Agreements: A Success

In my own view, the only way to implement this type of a solution is through prenuptial agreements such
as the kind endorsed by the Orthodox Caucus and the Beth Din of America. This is not the place to review
the literature on these highly successful agreements.

Suffice it to say that my experience as a dayyan in the rabbinical court in the United States that arranges the
largest number of gittin of any rabbinical court in the Diaspora is that they are highly successful and
effectively eliminate the agunah issue when they are properly used. They do, in fact, solve the problem, but
they need to be used prior to marriage.

VI. B. Other Possible Solutions?

Yet some argue that this solution still has its limitations and failures, and are seeking a solution that works
independent of the will of the husband upon separation. The search for such solutions has been widely
written about, and I would like to use this review essay as an opportunity to present what such a proposal
would have to look like in order to have a chance to be accepted. First, it would have to rely on opinions
found in mainstream, classical halakhic sources that are inherently valid. One cannot build a system of
Jewish divorce law based on opinions of writers and scholars no one has heard of. In addition, such a
proposal would require acknowledgement on the part of significant halakhic authorities that even if it is not
ideal (le-khatehila), it is a halakhically satisfactory after-the-fact (be-di-"avad) response to a situation.

There are many valid reasons why such a proposal has never been forthcoming and endorsed by significant
segments of the rabbinic community, and I have elsewhere explained them. Were such a proposal to be
crafted and accepted by mainstream halakhic authorities, it would likely be formulated, I think, to combine
three different mechanisms into a single document, and in a way that if any of them were halakhically
valid, then the resulting get would be valid. The three elements would be conditions applied to the marriage
(tenai be-kiddushin), authorization (harsha’ah) to give a get, and broad communal ordinance to void a
marriage (tagganat hagahal). Each of these avenues has significant halakhic support of both classical and
modern posgim; consequently, a real case could be made that a single document that successfully
incorporates all three elements would survive any be-di-"avad halakhic criticism, and the get issued as a
result of such a document would be valid according to most authorities. Indeed, in the twentieth century
alone, one can cite a list of luminary rabbinic authorities who have validated such agreements in one form
or another, including Rabbi Yosef Eliyahu Henkin, Rabbi Isaac Herzog, Rabbi Jechiel Jacob Weinberg, and
Rabbi Ovadia Yosef, as well as many others. And no less an authority than Rama approved of conditional
marriages (although maybe only in yibbum situations). Even with this broad conceptual foundation, T would
never actually use such a document unless and until a significant number of reputable posegim determine
that (at least) this document is effective be-di-"avad and that it would be respected as valid be-di- avad
even by poseqim who do not advocate its use. Maybe it would be halakhically better to rely on the array of
leniencies advanced by various eminent poseqim in support of such documents with our understanding that
sha’at hadehaq kemo be-di-"avad (“a time of urgency is to be treated as if it is after-the fact”), rather than
maintaining the none-too-pleasant or successful status quo, which also leads to mamzerut. That calculus
would require the approval of the foremost halakhic authorities of our times.

See Appendix: Tripartate Agreement

17



Proposed Solutions to the Agunah Crisis

Rabbi Dov Linzer, YCT Leil lyyun, February 1, 2010

Appendix: Suggested Tripartite Document (Shelo le-Halakhah)

This document is to certify that on the [ordinal number] day of the month of [name of month], in
the year [calendar year], in [location], [name of groom], the groom, and [name of bride], the
bride, of their own free will and accord entered into the following agreement with respect to their
intended marriage.

18

The groom made the following declaration to the bride under the huppah (wedding canopy):
“I will betroth and marry you according to the laws of Moses and the people of Israel,
subject to the following conditions:

“If I return to live in our marital home with you present at least once every fifteen months
until either you or I die, then our betrothal (kiddushin) and our marriage (nisu'in) shall
remain valid and binding;

“But if I am absent from our joint marital home for fifteen months continuously for
whatever reason, even by duress, then our betrothal (Kiddushin) and our marriage (nisu'in)
will have been null and void. Our conduct should be like unmarried people sharing a
residence, and the blessings recited a nullity.

“I acknowledge that I have effected the above obligation by means of a ginyan (formal
Jewish transaction) before a beit din hashuv (esteemed rabbinical court) as mandated by
Jewish law. The above condition is made in accordance with the laws of the Torah, as
derived from Numbers Chapter 32. Even a sexual relationship between us shall not void this
condition. My wife shall be believed like one hundred witnesses to testify that I have never
voided this condition.

“Should a Jewish divorce be required of me for whatever reason, I also appoint anyone who
will see my signature on this form to act as scribe (S0fer) to acquire pen, ink and feather for
me and write a Get (a Jewish Document of Divorce), one ot more, to divorce with it my
wife, and he should write the Get lishmi, especially for me, ve-lishmah, especially for het,
u'lesheim gerushin, and for the purpose of divorce. I herewith command any two witnesses
who see my signature on this form to act as witnesses to the bill of divorce (Get) to sign as
witnesses on the Get that the above-mentioned scribe will write. They should sign lishmi,
especially for me, ve-lishmah, and especially for her, u'leshem gerushin, and for the purpose
of divorce, to divorce with it my abovementionedwife. I herewith command anyone who
sees my signature on this form to act as my agent to take the Get, after it is written and
signed, and be my messenger to give it into the hands of my wife whenever he so wishes.
His hand should be like my hand, his giving like my giving, his mouth like my mouth, and 1
give him authority to appoint another messenger in his place, and that messenger another
messenger, one messenger after another, even to one hundred messengers, of his own free
will, even to appoint someone not is his presence, until the Get, the document of divorce,
reaches her hands, and as soon as the Get reaches her hands from his hands or from his
messenget's hands, or from his messenget's messenget's hands, even to one hundred
messengers, she shall be divorced by it from me and be allowed to any man. My permission
is given to the rabbi in charge to make such changes in the writings of the names as he sees
fit. I undertake with all seriousness, even with an oath of the Torah, that I will not nullify the
effectiveness of the Get, the Jewish Document of Divorce, to divorce my wife or the power
of the above-mentioned messenger to deliver it to my wife. And I nullify any kind of a
statement that I may have made which could hurt the effectiveness of the Get to divorce
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my wife or the effectiveness of the above-mentioned messenger to deliver it to my wife.
Even if my wife and I should continue to reside together after the providing of this
authorization to divorce her, and even if we have a sexual relationship after this
authorization to write, sign and deliver a Get, such a sexual relationship should not be
construed as implicitly or explicitly nullifying this authorization to write, sign and deliver a
Get. My wife shall be believed like one hundred witnesses to testify that I have not nullified
my authorization to appoint the scribe to write the Get on my behalf, or the witnesses to
sign the Get on my behalf or any messenger to deliver it to the hand of my wife.

“Furthermore I recognize that my wife has agreed to marry me only with the understanding
that should she wish to be divorced that I would give a Get within fifteen months of her
requesting such a bill of divorce. I recognize that should I decline to give such a Get for
whatever reason (even a reason based on my duress), I have violated the agreement that is
the predicate for our marriage, and I consent for our marriage to be labeled a nullity based
on the dectee of our community that all marriages ought to end with a Get given within
fifteen months. We both belong to a community where the majority of the great rabbis and
the batei din of that community have authorized the use of annulment in cases like this, and
I accept the communal decree on this matter as binding upon me.

“Furthermore, should this agreement be deemed ineffective as a matter of halakhah (Jewish
law) at any time, we would not have married at all. “I announce now that no witness,
including any future testimony I might provide, shall be believed to nullify this document or
any provision herein.”

The bride replied to the groom:
“I consent to the conditions you have made and I accept the ginyan (formal Jewish transaction)
in front of the beit din hashuv (esteemed rabbinical court).”

Signature of Bride

We the undersigned duly constituted beit din witnessed the oral statements and signatures of the
groom and bride.

Rabbi

Witness 1
Witness 2
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